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SUMMARY: 

After Cohn concluded his cross examination of Dr. Miller this 
afternoon, Edell cross-examined the witness, focusing primarily on 
Miller's analysis of various epidemiological studies. After 
Miller's testimony was concluded at 3:40 p.m., the jury was excused 
and Judge Sarokin heard plaintiff's counsel's objections to 
defendants' designated portions of Dr. Hamill's deposition. 

WITNESS: Dr. Irwin Miller 


IDENTITY: Defendants' General Causation/Statistical Analysis 

Expert 


EXAMINER: 

DIRECT: 

Donald Cohn 

TIME: 

00 

hrs. 

05 

min. 


CROSS: 

Marc Edell 

TIME: 

01 

hrs. 

20 

min. 


TESTIMONY: 

Cohn concluded his direct by having Miller repeat his 
conclusions about his analysis of the ACS data. Miller also stated 
that, in his opinion, research on cancer and the cause of cancer 
should not come from the field of epidemiology. 

Edell began his cross by suggesting that Miller found fault 
with all epidemiological studies showing a relationship between 
smoking and lung cancer and Miller conceded that it would be' 
"practically impossible" to design an epidemiological study to 
show that cigarette smoking causes lung cancer because of the 
inherent problems of randomization and replication. Edell pressed 
Miller to state whether he knew of anything that caused lung cancer 
but Miller insisted that "he didn't know." Edell also suggested 
that Miller had worked for ADL "for most of his life" and that 
Liggett was the biggest client of the company but Miller disputed 
this fact. 

Edell then turned his attention to Miller's testimony in Thayer 
in 1969. Miller conceded that his testimony today was substantially 
the same that it was in that case 20 years ago -- statistical 
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association can't be used to prove causation and there are no 
epidemiological studies that show that smoking causes lung cancer. 
Edell then refreshed Miller's recollection of his Thayer testimony 
concerning a study by Cedarloff of twins which supported the 
industry's position on causation. Edell then noted that in 1978 
Cedarloff published a new study that so much data had accumulated 
about smoking and lung cancer that there could be "no doubt" on 
causation. The article also noted that the constitutional theory 
of Fisher and others "has now been severely challenged." Edell 
also referred to Miller's Thayer testimony where he cited the 
anomaly of residents of Iceland with a low incidence of lung cancer 
despite significant levels of cigarette smoking. Edell then noted 
a 1969 study which showed increased lung cancer rates among smokers 
in Iceland. Miller indicated he was unaware of the study at the 
time of his testimony. 

Miller conceded that many of the 50 retrospective 
epidemiological studies on cigarette smoking show a "relationship" 
with lung cancer but Miller notes that only two variables were 
studied and none of the studies used the multi-variate analysis 
that Miller used on his study of his ACS data. Miller pointed out 
that most of the earlier studies did not gather the volume of data 
in the questionnaires that was found in the ACS data and that was 
necessary to perform a multi-variate analysis. 

Edell then suggested that Miller's study of the ACS data was 
affected by Miller's selection of which variables should be used. 
Edell suggested that Miller had not considered certain factors 
which could affect the conclusions such as "smoking lightly" under 
the consumption question. Miller tried to explain that, in fact, 
his study had considered all levels of smoking, including "smoking 
lightly," but it was a technical explanation that Edell at least 
appeared not to understand. Edell also pointed out that multi¬ 
variate analysis selectively "kicks out" the least statistically 
significant variables so many logically relevant variables were 
eliminated while others such as "failure to report weight" remained 
and showed a positive correlation with lung cancer. Edell then 
pressed to calculate the strength of the statistical association 
between cigarette smoking and lung cancer that Miller admits existed 
but Miller indicated it was impossible. Edell concluded this line 
of questioning by suggesting that Miller's study had considered 
too many variables and this compounded the results although Miller 
insisted that the strongest variables would not be affected by the 
inclusion of many, weaker variables. 

Edell tried to paint Miller as one of the industry witnesses 
who believes in the constitutional hypothesis -- the foundation 
for the industry's public relations platform that "it hasn't been 
proven." Miller noted that he has thought that was a possible 
explanation for why smokers have an increased incidence of lung 
cancer but Miller acknowledged that even that theory had not been 
proved. Miller did volunteer that he felt his ACS study had 
suggested that the constitutional hypothesis may be more likely 
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than even he had originally thought. Edell then brought out that 
Sir Ronald Fisher, whom Miller described as the "father of modern 
statistics" was a proponent of the constitutional hypothesis and 
had consulted extensively with the tobacco industry in Great Britain 
and in the United States. 

Edell then pointed out that two ADL employees had prepared 
memos which concluded that Hammond's epidemiological studies on 
cigarette smoking were fundamentally sound both statistically and 
actuartally. 

With respect to Miller's opinion on ATC, Edell contrasted 
Miller's asserted absence of statistical data in that field with 
the abundance of studies which showed a high correlation between 
cigarette smoking and small cell. Miller acknowledged such a 
correlation but could not recall the level. 

Picking up on Miller's repeated theme that statistical 
association could not be used to demonstrate causality, Edell 

emphasized that one must consider ..other things such as animal _ 

studies, dose response relationships and chemistry. After having 
Miller reaffirm that, based on what he knew and read, he could not 
conclude that cigarette smoking causes lung cancer, Edell tried to 
suggest that Miller had not considered all of the existing animal 
studies, studies on mutagenesis, etc. 

There was no redirect of Miller and he was excused at 3:40. 

It was the intention of the defense to read selected portions 
of the deposition of Dr. Peter Hamill after the afternoon break; 

"4 however, before the jury returned, Darnell rose and indicated that 
he had voluminous objections to the designated portion of 
Dr. Hamill's deposition. Darnell explained to the judge that 
plaintiff had originally named Hamill as an expert on causation and 
then had advised the defense during the second day of Hamill's 
expert deposition that he would also be used as a fact witness to 
testify as to the events surrounding the preparation of the 1964 
Surgeon General's Report. Hamill served as the USPHS staff 
coordinator for the committee from 1962-1963. Darnell suggested 
that the defense had designated numerous expert opinions which 
should not be read to the jury in light of Hamill's withdrawal as 
an expert witness. Northrip argued that, despite 10 days advance 
of the defense's intention to read Hamill's deposition, this was 
the first indication of an objection received by the defense. He 
also pointed out that Hamill's deposition was not being offered for 
its expert opinions but rather to give the jury his views on a 
variety of subjects. Sarokin ordered the parties to confer to see 
if the potential objections could be eliminated or minimized. 

Since Gould is available and ready to testify beginning tomorrow 
morning, the reading of Hamill's deposition will be delayed. 

The judge brought the jury in and advised them that there was 
a legal matter for the lawyers to handle so they would be excused 
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early. He then instructed them that they were to keep an open 
mind on the case and were not to discuss it among themselves or 
with others. To accommodate the defense concerns that the jury 
may have seen or heard about the publicity surrounding Sarokin's 
directed verdict opinion, the judge advised the jury that they 
were to inform him of anything that came to their attention. 

ASSESSMENT: 

Edell's cross of Miller was frequently technical and the jury 
seemed disinterested at times. At one point, Edell acknowledged 
that even he was confused and he moved on to a new area of 
examination. 

Garfinkel appeared to have prepared some notes for Edell's 
cross and also appeared to have a copy of Miller's deposition. 

PROJECTION: 

Gould will be the first witness in the moxning followed by 
Kensler (ADL). 

Monday, May 9 -- Judge Sarokin's motion day -- no Cipollone 
trial. No report will be transmitted. 

Friday, May 13 -- Court will not be in session; reason unknown. 
No report will be transmitted. 

Monday, May 16 -- Court will not be in session; reason unknown. 
No report will be transmitted. 

Monday, May 23 -- Judge Sarokin's motion day --no Cipollone 
trial. No report will be transmitted. 

Monday, May 30 -- Court holiday -- Memorial Day. No report 
will be transmitted. 
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